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SECTION 37D CLAIMS - FUNDS SHOULD ONLY WITHHOLD AN AMOUNT EQUAL 

TO THE DAMAGES CAUSED TO THE EMPLOYER 
 

In CA Maculuve vs Vitae Umbrella Provident Fund and others, the Adjudicator reminded 
Funds that it is illegal to withhold the benefit of a member who is potentially liable for 
theft, fraud or misconduct without written admission of liability or a court judgment in 
respect of the compensation. 
 
The complainant was employed and was a member of his employer’s Provident Fund. Upon 
exiting service and the Fund, a withdrawal benefit became due and payable. However, the 
benefit was withheld by the Fund at the request of the employer based on the allegation 
that the complainant committed misconduct against his employer. The allegation was that 
the complainant collected monies from some of the employer’s customers and failed to 
bank approximately R25 000 collected from a customer who had placed certain orders. Two 
customers of the employer laid charges of fraud against the complainant in respect of the 
amounts allegedly stolen by him. The complainant was subsequently dismissed from 
service. 
 
The complainant requested his employer to assist him in completing a withdrawal claim 
form. However, the employer failed to provide him with a claim form.  
 
The complainant’s fund credit amounted to R254 695.21. His benefit remained invested 
and continued to grow with market returns. The Fund confirmed that it was unable to 
pay the complainant’s fund credit as it was instructed by the employer to withhold his 
benefit in terms of section 37D(1)(b)(ii)(bb) of the Act.  
 
The employer had advised that it was in the process of instituting legal proceedings 
against the complainant for damages allegedly caused by him as a result of theft, 
dishonesty, fraud or misconduct to the value of R25 000. It had to pay back the money 
stolen from its customers and it suffered a loss in respect of the amounts paid back.  
 
At the time of the complaint the attorneys for the employer indicated that the employer 
was no longer proceeding with litigation against the complainant. It submitted that it 
would be communicating with the Fund regarding the release of the complainant’s 
pension benefits.  
 
The Adjudicator confirmed that a fund may deduct any amount due by a member to his 
employer in respect of damages caused by reason of theft, dishonesty, fraud or 
misconduct. The member should have admitted liability in writing to the employer or 
judgment should have been obtained against the member in any court.  
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“The Fund was 

aware of the 

amount of the 

alleged loss 

suffered by the 

employer and that 

it was less than the 

Complainant’s 

Fund Credit. Yet it 

withheld the 

complainant’s 

entire benefit.” 

 

MA Lukhaimane 

Pension Funds 

Adjudicator 



The complainant had not admitted liability to the employer and no judgment had been 
obtained against him since the withholding of his withdrawal benefit. 
 
The Adjudicator further said the withholding of the complainant’s whole benefit was 
unreasonable and unlawful in the circumstances. The complainant’s current fund credit 
amounted to R254 695.21 and the value of the alleged damage caused to the employer 
amounted to R25 000. As the value of the alleged loss suffered by the employer does not 
exceed the value of the complainant’s fund credit, it was unjustifiable to withhold the 
entire fund credit pending the conclusion of any legal proceeding against the 
complainant. As it subsequently turned out, there were no pending legal proceedings 
against the complainant. 
 
The Adjudicator confirmed that the Office of the Pension Funds Adjudicator had the 
power to grant punitive damages in order to mark its dissatisfaction with the conduct of 
a body, if circumstances fit. In this case, the Adjudicator found that the Fund acted 
negligently and as a result prejudiced the complainant in terms of payment of his 
withdrawal benefit.  
 
The Fund was ordered to pay the complainant his withdrawal benefit plus interest at the 
rate of 10.5% per annum.  
 
The Fund was also ordered to pay the complainant compensation in the amount of R5 000 
for its unreasonable conduct in failing to pay a portion of the complainant’s fund credit 
that was over and above the amount of the alleged loss suffered by the employer.  
 
 

 

Lessons to be learnt from this case: 
 

► A reminder to Funds that one may only make a deduction from a member’s benefit, 
in respect of compensation to an employer, if the member has admitted liability or a 
court judgment has been obtained against the member. 

► Only an amount equal to the amount of damages caused to the employer may be 
withheld. Where the amount of damages is less than the total benefit amount, the 
balance of the benefit should be paid to the member without delay. 

 
 
 
 
 
 
 
 


