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LATEST LEGAL DEVELOPMENTS 

 

Revised Draft Default Regulations 
 
National Treasury has released the second draft of the Default Regulations for public comment. The first draft of 
the Regulations was issued in 2015 which proposed that all retirement funds be required to manage a set of default 
policies (a default investment strategy, a default annuity strategy and a default preservation strategy). National 
Treasury has received numerous submissions regarding the practicality of implementing the Regulations.  
 
The Default Regulations mainly seek to standardise and simplify the default investment portfolios members are 
enrolled into during the accumulation phase, with the aim of promoting transparency and reducing costs. Secondly, 
the Default Regulations aim to protect members at retirement or in the de-accumulation phase, by providing them 
with cost-effective and suitable annuities. Lastly, the Default Regulations seek to encourage preservation when 
members change jobs, which is critical in assisting members to retire with decent retirement savings.  
 
Following comments from the public, the first draft of the Regulations has been revised with the following 
objectives:  

 Make compliance with the Regulations easier, thereby assisting in reducing compliance costs. 
 Enable flexibility by using more of a principles-approach to regulation vs a rules approach. 
 Encourage and facilitate better decision-making by members. 

 
 

Financial Sector Regulation (FSR) Bill - Twin Peaks 
 
The industry is currently awaiting the promulgation of the Financial Sector Regulation Act. Once this Act has become 
law, two regulators will be established: 
 
1. A Prudential Authority (PA) within the South African Reserve Bank - to supervise the safety and soundness 
 of banks, insurance companies and other financial institutions. 
 
2. A new Financial Sector Market Conduct Authority (FSCA) - to supervise how financial services firms conduct 

their business and treat customers. The Financial Services Board will dissolve into this Authority. 
 
The Twin Peaks system of regulation will, when fully phased in, promote financial stability, the safety and soundness 
of financial institutions and the fair treatment and protection of financial customers. 
 

The Bill is before Parliament and has been passed by the Standing Committee of Finance (SCOFA) and has been 
passed to the National Council of Provinces for final sign-off and adoption in 2017. It seems likely that this sign-off 
will occur in the first quarter of 2017. 
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Pension Funds Adjudicator Annual Report 
 
The 2015/2016 Annual Report of the Office of the Pension Funds Adjudicator (“OPFA”) was recently published for 
the year 1 April 2015 to 31 March 2016. The full 75-page report may be requested from your fund consultant. The 
current Pension Funds Adjudicator is Ms. Muvhango Lukhaimane. Below is a brief summary of the report: 
 
New Complaints 

 During the reporting period, 9 667 new complaints were received, representing an increase of 37.9% on 
the previous period. 

 The increase in complaints is largely due to the interest sparked by the communication on Unclaimed 
Benefits and increased awareness of the OPFA by the members of the public.  

 The communication regarding Unclaimed Benefits has also resulted in an inordinate increase in the number 
of complaints lodged by tracers. This is an unwelcome development as members of the public are required 
to pay a fee to a tracer when he has no knowledge of whether a benefit exists for that member or not. 
Funds are required in terms of the Pension Funds Act to inform members of the existence of the OPFA and 
the fact that the service is free. 

 The OPFA is therefore requesting funds to increase communication to active members on the existence of 
the OPFA and where there are unclaimed benefits to publicise their tracing efforts so that members of the 
public do not fall prey to unscrupulous operators that have no business within the pension funds industry.  

 The OPFA has taken the decision to stop taking enquiries from tracers and will be indicating to them that 
the complainants should lodge the complaint directly with the OPFA. 

 The causes for complaints are mainly due to poor governance, non-compliance with section 13A of the Act 
(late payment of contributions) and laxity by administrators in the performance of their duties e.g. timeous 
processing of claims, issuing of benefit statements, etc. 

 The bulk of complaints were received from the Gauteng and Eastern Cape Provinces. 
 
Resolution of Complaints 

 A total number of 9 970 complaints were finalised during the reporting period, compared to 6 331 the year 
before. 

 3 476 determinations were issued, representing an increase of 20.74% from the year before. 

 Of the 3 467 determinations issued, 83% were determinations in favour of the complainant, whilst 17% 
were dismissals. 

 17 appeals were lodged against determinations of the OPFA. 

 1 544 complaints were settled. There has been a notable increase in the number of matters settled without 
requiring formal determinations. 

 
Nature of Complaints 

 As in prior years, complaints relating to withdrawal benefits (delay in payment, quantum of benefits) 
represented almost 70% of all complaints finalised. Most of the complaints relating to quantum of benefits 
are often as a result of outstanding contributions i.e. failure to adhere to section 13A of the Pension Funds 
Act by employers who do not remit both member and employer contributions timeously and failure by 
retirement funds to ensure that the monitoring person reports such non-compliance to the Financial 
Services Board. 

 Complaints relating to delays in the transfer of fund benefits from one fund to another in terms of section 
14 of the Act were also notable. 

 The allocation and distribution of death benefits remain the second highest number of complaints finalised.  
In this financial year, the complaints mostly related to unreasonable delays in finalising the section 37C 
investigation by the boards of funds. The OPFA stressed the importance of finalising section 37C 
investigations within the allocated period of 12 months.  
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Implementation of Treating Customers Fairly (TCF) 

 The OPFA participates in the Market Conduct Regulatory Framework Steering Committee. The OPFA has 
received a number of complaints which allows them to gauge the implementation of some of the 6 TCF 
outcomes. 

 Retirement funds are generally failing to comply with the following TCF outcomes:  
o Outcome 3: Customers are given clear information and are kept properly informed before, during 

and after the time of contracting; and 
o Outcome 6: Customers do not face unreasonable post-entry barriers to change product, switch 

provider, submit a claim or make a complaint. 

 The OPFA eagerly awaits the implementation of the Retail Distribution Review proposals to compel 
retirement funds to disclose a lot more information upfront and to be transparent with all charges. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 


